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COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  Wegranted Robert Lee Ddoach'spetition for writ of certiorari to review thejudgment of the Court
of Appeds, which dismissad Ddoach'sdirect gpped of hisarimind conviction asuntimey filed. Deloach

v. State, 856 S0.2d 388 (Miss. Ct. App. 2003), cert. granted, 860 So.2d 1223 (Miss. 2003). Finding



that the Court of Appeds should have rendered a decison on the meritsin this fully briefed goped, we
reverse the Court of Appeds judgment and remand the case to the Court of Appeds for further
congderaion and adecison on the merits

FACTS
2.  Robert Lee Ddoach was indicted on two counts of armed robbery and one count of business
burglary. Count | of the indictment was for the May 18, 1996, armed robbery of a Junior Food Store
located in Lowndes County, Missssppi. Ddoach entered the Sore & gpproximatdy 6:15 am. widding
arevolver and demanded the stores money from Betty Morphew, the sore manager. Ddoach took
approximately $450.00.
13.  Donna S Smith was gppointed to represent Deloach. OnMay 20, 1997, after atwo-day trid on
Count | of the indictment, the jury found Deloach guilty, and he was sentenced to twenty-two (22) years
inthecustody of theMississippi Department of Corrections. Thesameday that hewasconvicted, Deloach
filed with thetrid court an effidavit to goped as an indigent, which sated that he wished to prosecute an
apped of his conviction.* On May 30, 1997, the court reporter's estimate for codts of gpped was filed
with the trid court.
4. Thetrid court record indicatesthat the State of Missssppi proceeded toward trid againgt Deloach
on the two remaning counts in his indictment, and thet Donna Smith continued to represent him as trid
counsd, not gopdlate counsd. No further action was taken on the gpped. On February 17, 1998, the
trid court entered an order, which retired Deloach's remaining Counts 11 & 111 to the file "based on the

guilty verdict in cause number 96-574-CRI, Count |."

! He sgned afill-in-the-blank form affidavit provided by the circuit dlerk. No attorney’s name
gppears on the affidavit, and no order gppointing appellate counsd was entered until July 20, 2001.
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B.  OnOctober 22, 1998, this Court received aleter from Ddoach inquiring as to whether Donna
Snith filed Ddoach's natice of goped. On January 28, 1999, Ddoach filed his pro se "Mation for
Claification of Apped and/or Sesking Appointment of Counsd” by which Ddoach again expressed his
desre to gpped and asserted that Donna Smith would not contact him. Because this Court hed no forma
notice of gpped on record, Deoach's motion was denied without prejudice on April 1, 1999, with
ingruction to direct the motion to the attention of the trid court. On April 23, 1999, Deloach again
petitioned this Court for gppointment of gppellate counsd, which was again denied for lack of aformd
notice of gpped.

6.  Ddoachthen filed apro se mation for pogt-conviction rdlief or an out-of-time gpped in the trid
court, and on July 20, 2001, thetria court granted Deloach an out-of-time goped.? Thetrid court'sorder
indicates that the State of Missssippi had agreed that Deloach was entitled to an out-of-time apped
because there was no in-court waiver of Deloach'sright to apped. Thetrid court's order dso dlowsthe
State of Missssippi to petition the court for permission to try Ddoach on the previoudy retired armed
robbery and busnessburglary charges. Theorder further indicatesthat these chargeswererdtiredinreturn
for Doach's agreement nat to gpped his Count | conviction. However, there is no record of such an
agreament. Deloach was given thirty daysto perfect his out-of-time goped.

7. AlsoonJduly 20, 2001, thetrid court entered a separate order finding that Ddoach wasfinandidly

undble to retain counsd on gpped and appointed atorney Carie A. Jourdan to represent him.?

2 This order was entered two years before this Court’ sdecisionin McGruder in which we stated
that “[n]o provisonismadeauthorizing thetria court, suasponte or on motion... to thereafter grant an out-
of-timeapped.” McGruder v. State, --- S0.2d ---, *1; 2003 WL 22100126 (Miss. 2003).

3 This was a fill-in-the-blank form order used for appointment of trial counsal which mentions
defending Deloach on the armed robbery and burglary charges. No mention ismade of appellate counsd!.



Neverthdess, on August 24, 2001, Carrie Jourdan filed Deloach's notice of apped. After the matter was
fully briefed, the Court of Apped sdismissad the gpped asuntimdy, holding thet thetrid court did not have
authority to grant the out-of-time apped. The apped was dismissed on March 18, 2003,
8.  Ddoach filed his pro se mation for rehearing on April 7, 2003, which was denied on August 5,
2003, and filed his pro se Petition for Writ of Certiorari on August 26, 2003, which this Court granted on
December 4, 2003.
ANALYSS

19.  TheCourt of Appedshddthat thetrid court did not have authority to grant the out-of-time apped
because arequest to reopen the time to gpped isto befiled with the trid court “within 180 days of entry
of the judgment or order or within seven days of receipt of such natice [of entry of judgment], whichever
isearlier.” Deloach, 856 So.2d a 339, citing M.R.A.P. 4(h).
910. The Court of Appeds ds0 hdd that there was a second bar to its jurisdiction. The trid court
granted Ddoach thirty daysto perfect the out-of-time gpped by an order Sgned by thetrid judge on July
19, 2001. Thenoatice of goped was nat filed until August 24, 2001. The Court of Appeds Sated:

We do not understand how the atorney knew she was gppointed yet did not know the

out-of-time apped had been granted since the two orders were sgned on the same day

andfiledthesameday. Evenif thetrid judge hed authority to grant an out-of-time goped,

the deadline for perfecting the apped had passed when the natice of gpped wasfiled.
856 So.2d at 389.
11. Inarecent opinion by this Court, it was recognized that:

Whether atrid court has authority to remedy thefalureto filetimely anctice efter thetime

et by therulesfor filing anatice of gpped had expired isdoubtful. Coleman v. State,

804 So.2d 1032, 1037 (Miss 2002). However, we may grant an out-of-time gpped

‘whereaparsonisconvicted of acrimeand through no fault of hisown iseffectivey denied

hisright to perfect his gpped within the time prescribed by law by the acts of hisattorney
or thetrid court. Jonesv. State, 355 S0.2d 89, 90 (Miss 1978). We may sugpend



Rules 2 and 4 ‘when jugtice demands to alow an out-of-time gpped in crimind cases,
Fair v. State, 571 S0.2d 965, 966 (Miss. 1990).

McGruder v. State, --- S0.2d ---, *1; 2003 WL 22100126 (Miss. 2003).

112. InMcGruder, this Court found that McGruder had done nothing to delay the perfection of his
goped. 1d. a*2. Histrid counsd was untimdy in thefiling of McGruder'sMation for INOV. Oncehis
new counsd was gppointed, dl pod-trid filings and the perfection of the goped weretimdy. This Court
found that justice demanded thet the out-of-time appedl filed by McGruder's new counsd be considered
onthe meits |d. (dting Fair, 571 So.2d & 967). We reversed the Court of Appeds judgment to
digmiss as untimdy and remanded the case for adecison on the merits. 1 d.

113. Intheingant case, therecordisnot dear asto why noforma apped wasever filed after Ddloach's
May 20, 1997, conviction. Thetrid court's July 20, 2003, order, which granted the out-of-time gpped,
givessomeingght thet there may have been an agreament to drop Dd oach'sremaining chargesif Ddoach
agreed not to goped the Count | conviction.

114. Whaisdear fromtherecordisthat the sameday Ddoach'sconviction and sentencewereentered,
hefiled an afidavit of indigency gaing that hewasunableto pay the costs of the Supreme Court Clerk and
that hewanted "to prosecute an goped to the Supreme Court of the State of Missssppi, of said conviction
... Themations Deloach filed in this Court sesking the gppointment of gppellate counsd and the tatus
of his goped further indicate his desire for an goped. These facts, coupled with the trid court's correct
finding that no in-court walver of goped had been made, are enough to determine from the record thet
Ddoach was nat a fault for faling to file aforma natice of gpped from hisMay 20, 1997, conviction.
115. TheCourt of Appedlswas not wrong in its andyss of this case under M.RA.P. 4(h). However,

this Court, aswell asthe Court of Appeds, "may suspend the requirements or provisons of any of these



ruesin aparticular case . . . on its own mation and order proceedings in accordance with its direction;
provided, however, in civil cases thetimefor taking an goped as provided in Rules4 and 5 may not be
extended.” M.RA.P. 2(c) (emphassadded). Thiscaseinvolvesadirect goped inacriminal case, ad
we are not precluded from extending the time for adirect gpped.
116. In light of this Court's previous ruling in McGruder, and the extraordinary circumstances
encountered by Ddoach, we hold that M.R.A.P. 2 and 4 are suspended in this caseto dlow Ddoach an
out-of-time gppedl.

CONCLUSION
117.  Wereversethejudgment of the Court of Appeds dismissng this goped and remand this matter
back to the Court of Appedsfor further consderation and a decisgon on the merits of the case

118. REVERSED ANDREMANDED TO THE COURT OF APPEALSFOR FURTHER
CONS DERATION AND A DECISION ON THE MERITS.

SMITH, CJ.,, WALLER, PJ., CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND EASLEY, JJ.,, NOT PARTICIPATING.



